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would not be a narrow-based security 
index if a futures contract on such 
index were traded on a designated con-
tract market or registered derivatives 
transaction execution facility. 

[66 FR 44514, Aug. 23, 2001]

DEFINITIONS

§ 240.3b–1 Definition of ‘‘listed’’. 
The term listed means admitted to 

full trading privileges upon application 
by the issuer or its fiscal agent or, in 
the case of the securities of a foreign 
corporation, upon application by a 
banker engaged in distributing them; 
and includes securities for which au-
thority to add to the list on official no-
tice of issuance has been granted. 

(Sec. 3, 48 Stat. 884; 15 U.S.C. 78c) 

[13 FR 8179, Dec. 22, 1948]

§ 240.3b–2 Definition of ‘‘officer’’. 
The term officer means a president, 

vice president, secretary, treasury or 
principal financial officer, comptroller 
or principal accounting officer, and any 
person routinely performing cor-
responding functions with respect to 
any organization whether incorporated 
or unincorporated. 

[47 FR 11464, Mar. 16, 1982; 47 FR 11819, Mar. 
19, 1982]

§ 240.3b–3 Definition of ‘‘short sale’’. 
The term short sale means any sale of 

a security which the seller does not 
own or any sale which is consummated 
by the delivery of a security borrowed 
by, or for the account of, the seller. A 
person shall be deemed to own a secu-
rity if (a) he or his agent has the title 
to it; or (b) he has purchased, or has en-
tered into an unconditional contract, 
binding on both parties thereto, to pur-
chase it but has not yet received it; or 
(c) he owns a security convertible into 
or exchangeable for it and has tendered 
such security for conversion or ex-
change; or (d) he has an option to pur-
chase or acquire it and has exercised 
such option; or (e) he has rights or war-
rants to subscribe to it and has exer-
cised such rights or warrants: Provided, 
however, That a person shall be deemed 
to own securities only to the extent 
that he has a net long position in such 
securities.

CROSS REFERENCE: For regulations relating 
to ‘‘short sale’’, see §§ 240.10a–1, and 240.10a–2.

[40 FR 25444, June 16, 1975]

§ 240.3b–4 Definition of ‘‘foreign gov-
ernment,’’ ‘‘foreign issuer’’ and ‘‘for-
eign private issuer’’. 

(a) The term foreign government 
means the government of any foreign 
country or of any political subdivision 
of a foreign country. 

(b) The term foreign issuer means any 
issuer which is a foreign government, a 
national of any foreign country or a 
corporation or other organization in-
corporated or organized under the laws 
of any foreign country. 

(c) The term foreign private issuer 
means any foreign issuer other than a 
foreign government except an issuer 
meeting the following conditions: 

(1) More than 50 percent of the 
issuer’s outstanding voting securities 
are directly or indirectly held of record 
by residents of the United States; and 

(2) Any of the following: 
(i) The majority of the executive offi-

cers or directors are United States citi-
zens or residents; 

(ii) More than 50 percent of the assets 
of the issuer are located in the United 
States; or 

(iii) The business of the issuer is ad-
ministered principally in the United 
States.

Instruction to paragraph (c)(1): To deter-
mine the percentage of outstanding voting 
securities held by U.S. residents: 

A. Use the method of calculating record 
ownership in Rule 12g3–2(a) under the Act 
(§ 240.12g3–2(a)), except that your inquiry as 
to the amount of shares represented by ac-
counts of customers resident in the United 
States may be limited to brokers, dealers, 
banks and other nominees located in: 

(1) The United States, 
(2) Your jurisdiction of incorporation, and 
(3) The jurisdiction that is the primary 

trading market for your voting securities, if 
different than your jurisdiction of incorpora-
tion. 

B. If, after reasonable inquiry, you are un-
able to obtain information about the amount 
of shares represented by accounts of cus-
tomers resident in the United States, you 
may assume, for purposes of this definition, 
that the customers are residents of the juris-
diction in which the nominee has its prin-
cipal place of business. 

C. Count shares of voting securities bene-
ficially owned by residents of the United 
States as reported on reports of beneficial 
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ownership provided to you or filed publicly 
and based on information otherwise provided 
to you.

(Secs. 6, 7, 8, 10, 19(a), 48 Stat. 78, 79, 81, 85; 
secs. 205, 209, 48 Stat. 906, 908; sec. 301, 54 
Stat. 857; sec. 8, 68 Stat. 685; sec. 1, 79 Stat. 
1051; sec. 308(a)(2), 90 Stat. 57; secs. 12, 13, 
15(d), 23(a), 48 Stat. 892, 894, 895, 901; secs. 1, 
3, 8, 49 Stat. 1375, 1377, 1379; sec. 203(a), 49 
Stat. 704; sec. 202, 68 Stat. 686; secs. 3, 4, 6, 78 
Stat. 565–574; secs. 1, 2, 82 Stat. 454; sec. 28(c), 
84 Stat. 1435; secs. 1, 2, 84 Stat. 1497; sec. 
105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 Stat. 
117, 118, 119, 155; sec. 308(b), 90 Stat. 57; secs. 
202, 203, 204, 91 Stat. 1494, 1498, 1500; 15 U.S.C. 
77f, 77g, 77h, 77j, 77s(a), 78l, 78m, 78o(d), 
78w(a)) 

[32 FR 7848, May 30, 1967, as amended at 48 
FR 46739, Oct. 14, 1983; 64 FR 53912, Oct. 5, 
1999]

§ 240.3b–5 Non-exempt securities 
issued under governmental obliga-
tions. 

(a) Any part of an obligation evi-
denced by any bond, note, debenture, 
or other evidence of indebtedness 
issued by any governmental unit speci-
fied in section 3(a)(12) of the Act which 
is payable from payments to be made 
in respect of property or money which 
is or will be used, under a lease, sale, or 
loan arrangement, by or for industrial 
or commercial enterprise, shall be 
deemed to be a separate ‘‘security’’ 
within the meaning of section 3(a)(10) 
of the Act, issued by the lessee or obli-
gor under the lease, sale or loan ar-
rangement. 

(b) An obligation shall not be deemed 
a separate ‘‘security’’ as defined in 
paragraph (a) of this section if, (1) the 
obligation is payable from the general 
revenues of a governmental unit, speci-
fied in section 3(a)(12) of the Act, hav-
ing other resources which may be used 
for the payment of the obligation, or 
(2) the obligation relates to a public 
project or facility owned and operated 
by or on behalf of and under the con-
trol of a governmental unit specified in 
such section, or (3) the obligation re-
lates to a facility which is leased to 
and under the control of an industrial 
or commercial enterprise but is a part 
of a public project which, as a whole, is 
owned by and under the general control 
of a governmental unit specified in 
such section, or an instrumentality 
thereof. 

(c) This rule shall apply to trans-
actions of the character described in 
paragraph (a) of this section only with 
respect to bonds, notes, debentures or 
other evidences of indebtedness sold 
after December 31, 1968. 

(Sec. 3, 48 Stat. 882; 15 U.S.C. 78c, 77s) 

[33 FR 12648, Sept. 6, 1968, as amended at 35 
FR 6000, Apr. 11, 1970]

§ 240.3b–6 Liability for certain state-
ments by issuers. 

(a) A statement within the coverage 
of paragraph (b) of this section which is 
made by or on behalf of an issuer or by 
an outside reviewer retained by the 
issuer shall be deemed not to be a 
fraudulent statement (as defined in 
paragraph (d) of this section), unless it 
is shown that such statement was made 
or reaffirmed without a reasonable 
basis or was disclosed other than in 
good faith. 

(b) This rule applies to the following 
statements: 

(1) A forward-looking statement (as 
defined in paragraph (c) of this section) 
made in a document filed with the 
Commission, in Part I of a quarterly 
report on Form 10–Q and Form 10–QSB, 
§ 249.308a of this chapter, or in an an-
nual report to share–holders meeting 
the requirements of Rules 14a–3(b) and 
(c) or 14c–3(a) and (b) under the Securi-
ties Exchange Act of 1934, a statement 
reaffirming such forward-looking 
statement subsequent to the date the 
document was filed or the annual re-
port was made publicly available, or a 
forward-looking statement made prior 
to the date the document was filed or 
the date the annual report was made 
publicly available if such statement is 
reaffirmed in a filed document, in Part 
I of a quarterly report on Form 10–Q 
and Form 10–QSB, or in an annual re-
port made publicly available within a 
reasonable time after the making of 
such forward-looking statement; Pro-
vided, That: 

(i) At the time such statements are 
made or reaffirmed, either the issuer is 
subject to the reporting requirements 
of section 13(a) or 15(d) of the Securi-
ties Exchange Act of 1934 and has com-
plied with the requirements of Rule 
13a–1 or 15d–1 thereunder, if applicable, 
to file its most recent annual report on 
Form 10–K and Form 10–KSB or Form 
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